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ARGUMENT

Respectfully, the PTO has completely failed to address the dispositive
issue noted by Applicant in his opening brief. A composition containing
more antioxidants by mass than all other ingredients combined cannot be
characterized as a composition that is free of added antioxidants.

There is no dispute that the specification determines the meaning of
“essentially free of antioxidants’ as that term is used in the clams. The
specification states:

In the case of a vitamin supplement compound that is

essentially free of antioxidants, among the antioxidants

especially to be avoided is added vitamin C, and no
antioxidants of any kind should be added to any of the

compounds disclosed herein . . .

(Br. a 5 (quoting Appendix 288, Il. 1-4)). In other words, the specification
makes clear that for a composition to be essentially free of antioxidants, it
must:

o especially avoid added vitamin C; and

o not have antioxidants of any kind added.

The fact that the specification also states that antioxidants may be present
during preparation of the claimed vitamin composition “provided that they

are removed afterward, either completely or at least to a level where they

have virtually no effect on the vitamin components of the present invention”
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(Appendix 288, II. 1-4) and by “*essentialy free’ it is meant that the vitamin
composition should not contain an amount of antioxidants which would tend
to damage and inactivate some of the vitamin By, and/or folic acid of the
vitamin supplement” (Appendix 286, |l. 6-8) does not permit the
specification’s other limitations on essentialy free of antioxidants to be
disregarded. Thus, a prior art reference that discloses a composition with
added vitamin C does not anticipate Applicant’ s invention.

The Patent and Trademark Office (“PTQ”) does not even dispute that
Jungkeit only discloses compositions containing added vitamin C in a
specified amount. Instead, it argues that Jungkeit nevertheless discloses a
composition that is essentially free of antioxidants because it provides
working examples showing effective treatment of psoriasis in patients
treated with a multivitamin containing, among other things, 200 mg of
vitamin C. Such disclosures are actually not relevant because Applicant,
acting as his own lexicographer (see Aventis Pharmaceuticals Inc. v. Amino
Chemicals Ltd., 715 F.3d 1363 (Fed. Cir. 2013)), defined a composition
being essentially free of antioxidants as one that does not have any added
vitamin C. The bottom line is that it defies al logic to argue that a

composition containing a specified amount of vitamin C (200 mg), in an
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amount greater than all other ingredients combined, is free of added vitamin
C. Jungkeit ssimply does not anticipate claim 1.

The only other challenge that the PTO makes to Applicant’s showing
that Jungkeit does not anticipate claim 1 is to argue that Applicant somehow
waived his right to note the fact that the Examiner and Board erroneously
represented that Jungkeit disclosed compositions containing 200 ug of
vitamin C rather than 200 mg of vitamin C (200 mg is 1,000 greater than
200 ug). Thefact isthat Applicant has always contended that Jungkeit does
not anticipate claim 1 because it discloses a composition containing added
vitamin C in a specified amount (Appendix 53, 83, 123). Thus, Applicant

did raise the issue below.!

! The PTO's waiver argument is particularly bothersome in view of the
Examiner’s own “moving target” examination below. In his first office
action, the Examiner did not even regject any of the Applicants' claims on
grounds that they were anticipated by, or obvious in view of, the prior art;
instead, the Examiner took the position that Applicant’s claims describe an
invention that does not work for its stated purpose, i.e., treatment of
psoriasis and dandruff (Appendix 260-261). In the second office action, the
Examiner withdrew his lack of enablement regection to the extent the
Applicant’s claims were directed to a method of treating psoriasis or
dandruff, but cited prior art as aleged support for anticipation reections
under 35 U.S.C. § 102 of only some of the then pending claims (Appendix
227-244). In response, Applicant amended the clams so that they were
limited in scope to treatment of psoriasis and dandruff using the methods
that the Examiner did not reject based on prior art. In histhird office action,
the Examiner for the first time rejected each of the Applicant’s pending
clams under Sections 102 and 103 (Appendix 180-216), but one of the
“prior art” references cited by the Examiner was not even prior art, the word

3
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Finally, in view of the foregoing, Applicant stands on the argument

regarding obviousness that is contained in his opening brief (pp. 8-9).

CONCLUSION

The Board's order affirming the rejection of Applicant’s claims 1 and

8-10 should be overruled, and the PTO should be ordered to allow those

claims forthwith.

Dated: June 28, 2013

Respectfully submitted,

/sl Casey L. Griffith

Casey L. Griffith

Klemchuk KubastaLLP

8150 North Central Expressway, 10th Floor
Dallas, Texas 75206

(214) 367-6000 (Telephone)

(214) 367-6001 (Facsimile)
casey.griffith@kk-11p.com

Attorney for Appellant
Kevin P. Eaton

“psoriasis’ was not found in the English-language trandation of another
prior art reference cited by the Examiner, and the cited portions of the other
reference cited by the Examiner merely disclosed the recommended daily
allowances for certain vitamins. In the fourth office action, the Examiner
finadly made the prior art regjections from which this appea is taken
(Appendix pp. 133-163). Applicant incorrectly assumed that the Examiner’s
representation of Jungkeit in that office action was accurate.

4
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/sl Casey L. Griffith
Counsel for Appellant
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